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YERBA  BUENA  ISLAND. 


Benjamin  S.  Bkooks,  John  Center,  and  Egbert  Jud- 
SON,  of  San  Francisco,  are  the  owners  of  the  Island  of 
Yerba  Buena,  by  titles  acquired  by  them  from  William 
H.  Dowling  and  John  G,  Jennings,  by  virtue  of  a grant 
from  the  city  of  San  Francisco  to  the  said  Dowling  and 
Jennings,  made  on  the  20th  of  June,  1855,  confirmed 
by  the  State  of  California  on  the  11th  of  March,  1858, 
and  by  act  of  Congress  approved  the  1st  of  July,  1864. 

The  fifth  section  of  the  last-named  act  is  in  these 
words,  to  wit : 

“That  all  the  right  and  title  of  the  United  States  to 
the  lands  within  the  corporate  limits  of  the  city  of  San 
Francisco,  as  defined  in  the  act  incorporating  said  city, 
passed  by  the  Legislature  of  the  State  of  California  on 
the  15th  of  April,  1851,  are  hereby  relinquished  and 
granted  to  the  said  city  and  its  successors,  for  the  uses 
and  purposes  specified  in  the  ordinances  of  said  city, 
ratified  by  act  of  the  Legislature  of  said  State,  approved 
on  the  11th  of  March,  1858,  entitled  an  act  to  ratify 
and  confirm  certain  ordinances  of  the  common  council 
of  the  said  city  • there  being  excepted  from  this 
relinquishment  and  grant  all  sites  or  other  parcels  of 
lands  which  have  been  or  now  are  occupied  by  the 
United  States  for  military,  naval,  or  other  puhlio  uses, 
or  such  other  sites  or  parcels  as  may  hereafter  he  designated 
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by  the  President  of  the  United  States,  within  one  year 
after  the  rendition  to  the  General  Land  Office,  by  the 
Surveyor  General,  of  an  approved  plan  of  the  exterior 
limits  of  San  Francisco,  as  recognized  in  this  section 
in  connection  with  the  lines  of  the  public  surveys.” 

PEEVIOUS  HISTOEY  OF  THE  TITLE. 

The  said  Dowling  and  Jennings  took  possession  of 
and  occupied  the  Island  in  1849,  and  they  and  their 
grantees  and  legal  successors  have  continued  in  posses- 
sion thereof  up  to  this  time,  except  such  portion  of  it 
as  the  military  authorities  seized  and  occupied  late  in 
the  year  1SG6,  and  have  continued  ever  since  to  occupy. 

The  State  of  California,  in  1850,  legalized  simple 
possessory  titles,  and,  in  various  cases,  the  courts  of 
the  State  have  sustained  the  title  of  the  said  Dowling 
and  Jennings.  In  1853,  the  pre-emption  laws  of  the 
United  States  were  extended  to  California,  but  no 
actual  surveys  were  made  of  the  public  lands  till 
long  afterwards.  The  city  of  San  Francisco  had  reached 
a population  of  seventy-five  thousand  before  any  sort 
of  title  could  be  acquired  from  the  United  States.  All 
unsurveyed  lands  were  by  law  reserved  from  sale,  by 
general  entry  or  pre-emption.  This  state  of  things 
caused  great  conflict,  confusion,  and  uncertainty,  with 
respect  to  the  titles  of  lands  made  valuable  by  improve- 
ments of  individuals,  and  the  rapid  extension  of  com- 
merce and  business  as  a direct  consequence  thereof. 

Holders  of  lands  demanded  the  pledge  of  the  city,  in 


behalf  of  parcels  occupied  by  them,  and,  in  answer 
thereto,  on  the  20th  of  June,  1855,  the  city  relinquished 
and  granted  to  the  several  persons  in  the  possession  of 
lands  of  not  more  than  one  hundred  and  sixty  acres, 
with  easily-traced  or  definite  boundaries,  all  its  right 
and  title  to  the  same. 

Dowling  and  Jennings  were  in  actual  possession  of 
the  Island  at  the  last-mentioned  date. 

On  the  11th  of  March,  1858,  the  State  of  California 
confirmed  the  said  grant  of  the  city  to  said  persons  in 
possession. 

On  the  6th  of  October,  1866,  Mr.  Secretary  Stanton 
recommended  to  the  President  to  designate  the  Island 
for  military  purposes.  In  his  letter  he  says : 

“It  is  the  opinion  of  the  United  States  District 
Attorney  for  the  northern  district  of  California,  that 
while  the  act  above  recited  [the  act  of  July,  18C4] 
transfers  Yerba  Buena  to  the  city  of  San  Francisco,  it 
yet  clearly  gives  to  the  Grovernment  the  right  to  secure 
the  property  and  except  it  from  the  transfer.” 

In  accordance  with  Mr.  Stanton’s  recommendation, 
the  President  of  the  United  States,  on  the  12th  of 
October,  1866,  designated  the  Island  for  “military 
uses,”  and  late  in  the  year  1866  the  troops  took  pos- 
session of  it. 

When  this  designation  was  made,  the  United  States 
held  and  occupied  “military  sites  and  parcels  of  lands  ” 
within  the  bay  of  San  Francisco,  in  extent  considerably 
more  than  five  thousand  acres;  two  thousand  of  which 


4 

were  carved  out  of  the  very  loins  of  a great  commer- 
cial city.  These  military  reserves,  as  they  are  called, 
embraced  all  highlands,  places,  and  islands  which  com- 
mand the  entrance  to  the  harbor  of  San  Francisco, 
while  Yerba  Buena  is  entirely  out  of  such  range. 

THE  JULY  GEANT  AND  ITS  EXCEPTION. 

The  July  act  is  expressly  a grant  to  the  city  of  San 
Francisco  and  its  successors  of  all  the  lands  of  the 
United  States,  lying  within  its  corporate  limits,  except 
such  sites  or  parcels  as  had  been  or  were  then  '^occupied 
by  the  United  States  for  military,  naval,  or  other  pub- 
lic uses.”  It  follows,  that  any  sites  or  parcels  so 
occupied,  or  which  had  been  so  occupied,  were  not 
embraced  in  the  grant ; and  that  all  other  sites  or 
parcels  were  embraced  in  the  grant. 

Thus  what  was  included  in,  and  what  was  excluded 
from  the  grant,  are  perfectly  defined  by  the  simple  fact 
that  this  and  that  parcel  were  so  occupied,  and  so  the 
grant  is  of  all  but  those  parcels. 

It  was  to  the  city  and  its  successors  for  the 
use,  benefit,  and  behoof  of  the  grantees  of  the  city 
under  the  Yan  Ness  ordinance,  of  the  20th  of  June, 
1855.  That  ordinance,  for  illustration,  relinquished 
to  Dowling  and  Jennings  all  the  right  and  title  of  the 
city  to  ihe  Island  of  Yerba  Buena,  as  well  as  to  vari- 
ous other  persons  claiming  and  occupying  certain  other 
parcels  of  lands  within  the  corporate  limits.  The  city, 
then,  received  title  from  the  United  States  of  all  their 
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lands  lying  within  the  corporate  limits,  except  certain 
sites  or  parcels  at  the  time  occupied  by  the  United 
States  for  military  uses,  in  trust,  for  Dowling  and  Jen- 
nings, and  the  other  occupants  of  parcels  which  the 
United  States  had  not  occupied  and  did  not  occupy  on 
the  1st  of  July,  1864. 

THE  OBJECTIVE  POINT  OF  THE  JULY  ACT. 

In  construing  this  act,  it  must  be  borne  in  mind  that 
up  to  its  passage  all  titles  to  more  than  two  thousand  par- 
cels of  lands  in  San  Francisco,  occupied  by  individuals, 
grantees  under  the  Van  Ness  ordinance,  were  in  abey- 
ance. They  had  been  fairly  won  and  abundantly  paid 
for.  The  city  and  the  State  were  fully  committed  to 
their  confirmation  by  the  United  States.  It  had  long 
been  the  policy  of  the  Government  to  grant  to  pioneer 
settlers  upon  the  public  lands  titles  to  such  parcels  as 
they  had  actually  occupied  and  improved  ; and  this 
policy,  in  the  case  of  the  Pacific  settlement,  ripened 
into  a fair  moral  obligation  of  the  Government  to  make 
title  to  every  such  settler  in  that  distant  country. 

The  city  of  San  Francisco  acted  upon  this  principle 
in  recognizing  the  equitable  titles  of  lands  within  its 
corporate  limits,  and  so  relinquished  to  the  occupants 
thereof  all  its  rights  therein. 

On  the  11th  of  March,  1858,  the  State  of  California 
pledged  its  support  to  the  June  ordinance",  and  appealed 
to  Congress  to  grant  to  the  city,  in  trust  for  the  benefit 
of  said  settlers  and  occupants,  (grantees  of  the  city,)  the 
title  to  the  lands  held  by  them  respectively. 


Meanwhile  the  State  had  legalized,  to  the  extent  of 
its  power,  all  actual  possessory  titles,  and  such  titles 
were  recognized  in  all  the  courts  of  the  commonwealth, 
and  treated  and  held  to  be,  to  all  legal  intents  and  pur- 
poses, of  the  same  force  as  if  derived  directly  by  deed 
from  the  United  States. 

It  is  thus  seen  that  the  city  ordinance,  which  con- 
veyed title  to  actual  occupants  of  lands  within  its  limits 
and  the  confirmation  of  such  conveyance  by  the  State, 
express  no  more  than  what  was  then  the  common  judg- 
ment of  the  whole  country  with  respect  to  the  equitable 
rights  of  such  occupants:  and,  in  demanding  of  Congress 
a grant  to  the  city  to  enable  the  latter  to  carry  out  its 
committals  to  them,  they  acted  simply  in  obedience  to 
established  precedents  and  an  ordinary  sense  of  justice. 

The  equitable  title  of  such  occupants  is  absolutely 
so  complete  as  to  make  it  a \vonder  that  an  earlier 
grant  was  not  made  to  them.  The  thanks  of  Congress 
are  often  tendered  to  wortliy  public  servants ; but 
if  we  measure  their  deeds  and  their  sacrifices  against 
the  deeds  and  sacrifices  of  the  great  race  of  men  who 
penetrated  the  unbroken  solitudes  of  the  Pacific,  who 
braved  the  dangers  of  an  overland  journey  across  a 
broad  continent  occupied  by  savages,  or  made  the 
tedious  and  equally  difficult  voyage  of  eight  thousand 
miles  by  the  isthmus,  we  feel  sure  that  our  real  bene- 
factors have  not  been  correctly  weighed  in  the  balance. 
The  least  that  can  be  said  of  the  latter  is,  that  they  are 
fairly  entitled  to  the  estates  they  have  created.  Indi- 
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vicinal  enterprise  is  always  diffuse.  It  is  many  persons 
creating  many  properties;  and  this  species  of  labor  is 
seldom  credited  with  its  proper  weight  in  the  scale  of 
national  progress  and  wealth.  With  respect  to  Cali- 
fornia, we  find,  in  its  history,  nothing  but  the  records, 
sacrifices,  and  rewards  of  industry.  A.  great  empire 
has  been  created  by  these  peaceful  agencies,  a noble 
achievement  which  is  without  a parallel,  and  must, 
in  the  nature  of  things,  be  without  example  in  the 
future. 


THE  INTENT  OF  THE  JULY  ACT. 

It  was  in  direct  view  of  these  facts  that  the  law  ot 
July  1,  1861,  was  enacted;  which  was  a grant  of  lands 
to  the  city  and  its  successors  for  the  benefit  of  such 
actual  possessors  of  parcels  as  were  recognized  as  such 
by  the  June  ordinance,  except  such  parcels  as  were,  at 
the  time,  occupied  by  the  United  States.  This  was  the 
express  purpose  and  intent  of  the  grant.  It  was  made 
in  answer  to  the  demand  of  the  city  and  the  State  in 
obedience  to  established  precedents  and  to  settle  titles. 

Mr.  Stanton  concedes  that  the  grant  embraced  the 
Island,  but  urges  that  the  conditional,  discretionary 
power  given  by  the  act  to  the  President  to  designate 
for  public  uses  other  sites  and  parcels  than  those 
excepted  by  the  law  itself,  authorizes  the  Government 
to  cancel  the  conveyance  to  us  of  the  Island  by  virtue 
of  said  act ; or,  in  his  own  language,  “to  except  it  from 
the  transfer.” 
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THE  LEGAL  SCOPE  OF  THE  EXCEPTION. 

What  is  the  legal  scope  and  meaning  of  this  last-  • 
mentioned  power?  It  will  be  seen  that  the  law  excepted 
the  parcels  occupied  by  the  United  States  July  1,  1864; 
and  then,  in  addition,  says,  the  President  may  designate 
other  sites  embraced  in  the  grant.  His  power  over 
other  sites  is  not  to  except  them  from  the  grant,  but 
to  designate  them  for  public  uses;  and  even  this  power 
to  designate  is  discretionary,  and  not  imperative.  Is 
the  act  of  designation  or  pointing  out  the  Island,  by 
virtue  of  this  power,  such  an  appropriation  of  it  to  “ mil- 
tary uses  ” as  by  itself,  granting  that  the  power  is  con- 
sistent with  the  grant,  to  cancel  the  grant  ? 

Effect  must  be  given  to  the  act  as  a grant  of  lands  to 
the  city  for  the  benefit  of  its  grantees  under  the  June  ordi- 
nance. 

Ho  construction  of  the  power  of  designation  is  admis- 
sible which  enables  any  functionary  of  the  Government 
to  annul  the  act  as  a grant  of  lands.  Twenty-eight 
months  after  it  took  effect,  and  after  more  than  two 
thousand  persons,  holding  lands  by  virtue  of  the  June 
ordinance,  became  vested  with  titles  from  the  United 
States,  the  President  excepted  the  Island  of  Yerba 
Buena  “from  the  transfer;”  in  other  words,  divested 
the  owners  of  the  Island  of  their  titles,  thus  acquired 
by  and  through  an  act  of  Congress.  Did  that  desig- 
nation annul  the  title  which  had  vested  in  the  occu- 
pants of  the  Island  and  remained  complete  for  twenty- 
eight  months?  If  so,  then  it  is  competent  for  the 
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President  to  designate  and  thereby  cancel  every  other 
title  created  by  the  July  act. 

Is  such  a construction  of  this  power,  which  the  law 
says  may  be  exercised,  consistent  with  the  object  and 
intent  of  the  act,  as  a grant  of  lands  f Is  it  proper  to 
designate  the  act  as  a relinquishment  of  title,  in  the 
face  of  a construction  which  places  it  in  the  power  of 
the  Government,  to  annul  every  title  created  thereby  ? 

It  is  obvious,  on  close  analysis  of  the  exception,  that 
what  was  excepted  from  the  grant,  are  the  sites  or 
parcels  of  lands  occupied  by  the  United  States  ; and 
that  all  other  lands  within  the  corporate  limits  of  the 
city  are  embraced  and  included  in  the  relinquishment. 

Any  other  construction  of  the  law  must  rest  upon  the 
idea  that  the  United  States  may  trifle  with  a great 
interest  of  the  people,  or  even  deceive  them  by  holding 
up  a delusive  title  to  valuable  lands,  lead  them  to 
cultivate  and  improve  them — to  lay  out  upon  them  vast 
capital,  and  then  annul  or  wipe  out  all  traces  of  the 
grant. 

CONGRESS  ALONE  CAN  TAKE  FOR  MILITARY  USES. 

That  the  United  States  may  take  and  occupy  any 
sites  or  parcels  of  lands,  embraced  in  the  grant  for 
“military,  naval,  or  other  public  uses,”  we  admit.  But 
this  may  not  be  done  by  the  mere  designation  of  the 
President. 

The  power  to  erect  “forts,  magazines,  arsenals,  dock 
yards,  and  other  needful  buildings,”  is  exclusively 
vested  in  Congress.  It  is,  of  course,  the  exclusive 
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province  of  Congress  to  set  aside  all  places  for  such 
defensive  works.  The  designation  of  such  places  by 
the  Pi’esident,  as  iu  this  case,  is  not  of  itself  sufficient 
to  justify  the  slightest  interference  with  persons  in  the 
lawful  possession  thereof,  especially  when  such  lawful 
possession  has  been  confirmed  by  an  act  of  Congress. 

Congress  made  the  grant  of  the  Island  of  Yerba 
Buena  to  the  city  for  our  benefit,  and  Congress  alone 
can  therefore  take  it  away  from  us  and  occupy  it  for 
military  uses,  in  obedience  to  the  designation  of  the 
President. 

We  do  not  question  the  right  of  the  President  to 
designate  it  for  such  “uses;”  but  that  was  the  full 
extent  of  his  power  over  the  subject.  The  act  in 
itself,  by  its  own  words,  excepted  from  the  grant  the 
forts  of  the  harbor  of  San  Francisco;  and  it  says,  the 
President  may  designate  other  sites,  which  were 
embraced  in  the  grant.  It  gives  him,  we  repeat,  no 
authority  to  construct  “forts,  magazines,  arsenals, 
dock-yards,  or  other  needful  buildings;”  nor  to  set 
aside  any  site  or  parcel  of  land  for  such  uses ; nor  to 
hold  and  occupy  any  such  parcel  for  such  “uses;” 
certainly  not,  therefore,  to  dispossess  the  occupants  of 
any  such  lands. 

The  duty  to  designate  such  parcels  as,  in  the  judg- 
ment of  the  Executive,  might  be  required  by  the  United 
States  for  defensive  works,  is  appropriately  devolved 
upon  the  President.  He  is  Commander-in  Chief  of  the 
Army  and  Navy,  and  the  best  information  attainable,  in 
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respect  to  the  public  necessities  of  that  nature,  are  in 
his  hands.  He  has  no  power  to  determine  where  forts 
or  arsenals  shall  he  constructed  ; no  power  to  spend  a 
dollar  in  their  construction,  without  an  appropriation 
by  Congress.'  This  is  seen  in  the  fact  that  every  such 
appropriation  heretofore  made  is  definite  in  amount  and 
with  respect  to  the  place  where  it  shall  be  expended,  and 
thus  the  place  itself,  in  such  case,  is  set  aside  for  mili- 
tary uses. 

HOW  CAN  A GEANT  BE  ANNULLED. 

The  power  that  annuls  a grant  must  be  equal  to  the 
power  that  made  it.  A grant  of  lands  is  the  relinquish- 
ment and  transfer  of  title  by  one  legal  party  to  another, 
by  appropriate  words;  and  if  power  exists  to  abrogate, 
annul  or  revoke  such  title,  it  can  be  done  only  by  the 
grantor  or  by  judicial  authority,  and  by  the  use  of  words 
which  unmistakeably  signify  such  revocation. 

In  'this  case,  the  law  says  the  President  may  designate 
any  one  of  the  parcels  included  in  the  grant  for  military 
uses.  ISTeither  by  the  act  of  July  nor  by  any  other 
act  of  Congress,  is  the  President  authorized  by  law  to 
establish  forts,  magazines,  arsenals,  or  dock-yards.  He 
may,  under  the  pre-emption  laws,  reserve  lauds  from  sale; 
but,  as  the  Island  had  already  been  granted  by  Con- 
gress to  the  city  for  our  benefit,  it  is  clear  this  power 
to  reserve  had  no  application  to  us.  Besides,  the  power 
to  reserve  is  negative  in  its  nature — it  is  an  interdict 
against  sale;  and,  of  course,  is  exclusively  limited  to 
lands  of  the  United  States. 
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The  authority  given  in  the  July  act  to  designate  for 
defined  uses  contains  no  words,  which,  by  any  stretch 
of  interpretation,  can  be  construed  into  a power  to 
revoke  the  grant  which  Mr.  Stanton  concedes  was 
made  to  the  city.  The  act  may  embrace  a power  to 
appropriate  the  Island  for  military  uses,  but  clearly 
this  cannot  be  done  by  the  President  under  the  discre- 
tionary power  given  him  simply  to  point  out  places 
where,  in  his  judgment,  defensive  works  ma}'’  with 
propriety  be  constructed. 

The  use  contemplated  by  that  part  of  the.  exception 
which  authorizes  the  President  to  designate  other  par- 
cels, is  in  the  nature  of  a trust,  which  expires  the 
moment  the  use  ceases.  This  rule  of  construction  is 
alone  admissible,  because  to  give  it  a force  equal  to  the 
absolute  exception  of  the  lands  occupied  by  the  United 
States,  would,  in  effect,  nullify  the  act  itself. 

Congress  is  vested  with  the  constitutional  power  “to 
make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces.’’ 

By  virtue  of  this  authority  the  military  establish- 
ment has  been  created.  It  consists  of  a system  of  laws 
and  jurisprudence,  with  an  exclusive  jurisdiction  over 
certain  places  and  over  certain  persons,  over  “forts, 
magazines,  arsenals,  dock-yards,  and  other  needful 
buildings;”  and  over  persons  enrolled  in  the  “land 
and  naval  forces.”  There  is  one  fundamental  condition 
upon  which  this  exclusive  authority  of  the  military 
establishment  and  laws  can  be  exercised,  to  wit: 
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“The  consent  of  the  Legislature  of  the  State  in  which 
the  same  shall  be”  must  first  be  obtained.  This  is 
purely  a political  question,  a sort  of  an  adjustment 
between  the  civil  and  the  military  powers  of  the  State 
— a question  of  jurisdiction  alone. 

The  exclusive  authority  of  the  latter  can  be  exercised 
only  where  the  State,  by  cession,  has  granted  its  per- 
mission. 

The  language  of  the  constitution  is,  that  the  power 
of  exclusive  legislation  over  the  District  of  Columbia, 
“ in  all  cases  whatsoever,”  shall  be  vested  in  Congress, 
and  that  Congress  may  “exercise  like  authority”  over 
forts,  magazines,  arsenals,  dock-yards,  &c.  This  latter 
power  is  of  the  same  tenor  and  effect  as  the  power  to 
make  rules  for  the  government  of  the  land  and  naval 
forces.  The  “consent  of  the  legislature  of  the  State  ” is 
a limitation  upon  the  exercise  of  such  exclusive  authority. 
The  civil  establishment,  in  other  words,  is  supreme 
over  all  places  devoted  to  military  and  naval  uses,  until 
such  consent  of  the  State  has  been  obtained. 

And  the  rule  is  the  same,  though  the  title  to  such  place 
he  vested  in  the  United  States,  and  it  has  been  occupied  hy 
them  as  a military  post;  for  if  there  has  been  no  cession 
by  the  legislature  of  the  State  to  the  United  States, 
according  to  the  foregoing  provision  of  the  Constitution, 
the  right  of  legislation  and  jurisdiction  over  such  place 
remains  exclusively  in  the  State  where  it  is  situate.” 

People  vs.  Godfrey,  17  John’s  Rep.,  New  York,  225. 
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Military  authority  and  jurisdiction  are  inherently 
exceptional  in  their  nature.  The  civil  establishment  of 
the  State  is  the  ruling  power,  under  every  free  system 
of  laws.  It  creates  the  military  establishment,  and 
limits  the  exercise  of  its  authority  to  persons  enrolled 
in  its  service.  In  England  it  is  done  by  the  annual 
mutiny  act.  This  is  all  there  is  of  military  law.  Martial 
law,  which  is  a mere  stretch  of  power  and  a complete 
supercedeas  of  the  Executive,  the  legislature,  and  the 
courts,  is  wholly  unknown  here  or  in  England. 

It  is  evident  in  this  view  that  the  power  to  establish 
“forts,  magazines,  arsenals,  dock-yards,  and  other 
needful  buildings,”  and  to  exercise  authority  therein, 
is  wholly  vested  in  Congress. 

The  second  part  of  the  exception  in  the  July  act 
must  be  construed  in  view  of  these  fundamental  provi- 
sions of  the  Grovernment,  by  which  it  is  seen  that  places 
for  forts  can  be  set  apart  only  by  Congress. 

The  State  of  California  has  never  made  any  cession 
to  the  United  States  of  its  paramount  political  jurisdic- 
tion over  such  places ; hence  the  latter,  as  a land 
owner,  possess  no  other  nor  greater  rights  than  any 
other  land  holder  ; so  that  the  military,  as  a constitu- 
tional arm  of  the  Grovernment,  could  not  exercise  any 
actual  power  over  lands  of  individuals  in  that  State  by 
virtue  of  any  exclusive  powers  conferred  upon  it  by 
the  “rules  for  the  government  and  regulation  of  the 
land  and  naval  forces.” 

Congress  is  empowered  by  the  Constitution  “to  dis- 
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pose  of”  the  public  lands  ; and  any  grant  of  land  made 
by  Congress  to  an  individual  is  to  be  construed  pre- 
cisely the  same  as  a like  grant  of  any  one  person  to 
another. 

The  July  grant  stands  upon  the  same  principles  of 
any  other  and  every  other  conveyance  of  lands  in  the 
State  of  California. 

If  A grants  to  B all  his  lands  in  San  Francisco, 
except  his  homestead,  and  excepts  in  addition,  the 
right  to  designate  any  other  parcels  of  the  lands 
granted  for  the  uses  of  A,  could  the  grantor,  twenty- 
eight  months  thereafter,  designate  all  the  parcels 
embraced  in  the  conveyance,  and  annul  the  grant  by 
such  act  of  designation? 

Would  not  this  second  part  of  the  exception  be  held 
as  repugnant  to  the  grant,  and  therefore  void? 

EFFECT  UPON  TITLES  IN  SAN  FEANCISCO. 

More  than  two  thousand  persons  received  titles  to 
the  parcels  occupied  by  them  by  virtue  of  the  July  act, 
and  it  was  clearly  the  purpose  of  the  act  to  invest  such 
persons  with  titles.  Is  it  an  admissible  construction 
which  places  it  in  the  power  of  any  one  to  make  void 
all  those  titles  ? Would  it  not  be  more  consonant  with 
the  act  to  treat  the  power  to  “designate  other  sites  or 
parcels  ” as  a mere  recommendation  to  Congress  of  any 
one  or  more  of  them  for  “military  uses?  ” The  power 
to  designate  is  discretionary,  and  this  of  itself  is  suffi- 
cient to  show  that  it  cannot  be  treated  as  a positive 
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exception  to  the  grant,  because  there  are  thousands  of 
persons  to  whom  title  was  made  by  the  act,  all  of 
whose  lands  would  be  liable  to  be  taken  by  the  Gov- 
ernment at  any  moment.  Such  a rule  would  leave  all 
lands  embraced  in  the  grant  without  any  sort  of  secur- 
ity against  sacrifice,  and  make  all  titles  a mere  rope  of 
sand.  No  individual  or  State  has  a right  thus  to  depre- 
ciate an  important  land  interest  by  casting  such  a cloud 
over  its  titles. 

But  it  may  be  said  that  the  holders  of  these  lands 
took  what  the  Government  gave  them,  and  nothing  else. 
Undoubtedly  the  legal  title  was  in  the  United  States,  but 
the  equitable  titles  were  in  the  occupants.  What  was 
valuable  in  the  lands  was  made  valuable  by  the  occupants 
themselves.  The  laws  did  not  enable  them  to  purchase; 
so  that  great  estates  were  created  by  individuals  before 
titles  could  be  secured.  Besides,  the  policy  had  long 
prevailed  to  dispose  of  the  public  lands  to  actual  settlers 
at  a nominal  price.  California  had  grown  to  be  a 
great  and  rich  country  before  the  pre-emption  laws 
were  extended  to  the  State,  and  yet  such  settlers  had  no 
power  to  purchase.  When  the  pre-emption  laws  were 
extended  there,  the  condition  of  estates  was  such  that 
the  privileges  of  the  law  were  unavailable  within  the 
city  of  San  Francisco.  The  equitable  interests  acquired 
by  individuals  holding  lands  within  the  city  limits  were 
not  lessened  by  the  fact  that  the  law  did  not  enable 
them  to  purchase  of  the  Government  at  nominal  rates, 
as  is  seen  in  the  committal  of  the  city  and  the  State, 
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and  finally  the  United  States,  to  the  policy  of  granting 
them  titles.  The  July  act  undertook  to  do  this;  and 
the  question  here  is,  whether  that  act  is  what  its  lan- 
guage clearly  indicates  it  to  be,  a grant  of  lands,  or  not? 
If  it  is  a grant  of  lands,  policy  and  principle  combine 
to  make  it  irrevocable. 

If  it  is  a grant  of  lands  at  all,  it  is  a grant  to  more 
than  two  thousand  claimants  of  parcels  within  the  cor- 
porate limits  of  San  Francisco;  and  the  question  is, 
whether  the  Grovernment,  which  holds  about  nine 
square  miles  of  reserves  for  defensive  purposes  in  the 
bay,  shall  add  to  those  reserves  the  Island  of  Yerba 
Buena? 

The  President  may  designate  it,  is  the  language  of 
the  law;  if  it  is  required,  is  an  inference  from  the  law. 

If  to  point  it  out,  is  to  except  it  from  the  grant,  it 
may  turn  out  that  the  title  conveyed  to  the  city  has 
been  cancelled;  and  yet  Congress  may  determine,  as 
that  body  clearly  has  the  power  to  determine,  that  it 
is  not  required  at  all  for  the  defensive  uses  to  which  it 
has  been  designated. 

HOW  THE  ISLAND  HAS  BEEN  USED. 

On  the  1 9th  of  December,  1866,  (“Special  Orders 
ISTo.  252”)  the  commanding  general  at  San  Francisco 
issued  the.  following  order  : 

“I.  The  commanding  ofiicer  of  Alcatraz  Island 
will  send  to-morrow  morning  a detachment  of  one 
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sergeant  and  ten  privates,  under  a commissioned  officer 
from  his  command,  to  take  post  at  Yerba  Buena  Island. 

“II.  He  will  see  that  they  are  sent  with  tents,  boards 
for  tent  floors,  subsistence  till  the  10th  proximo,  fuel, 
camp  and  garrison  equipage,  and  such  other  articles  as 
may  be  necessary  for  the  detachment.’’ 

This  military  order  followed  the  designation  of  the 
President,  of  the  Izth  of  October,  1866,  for  “military 
uses;”  and  up  to  this  time,  more  than  two  years,  this 
one  commissioned  officer,  one  sergeant,  and  ten  men 
have  simply  occupied  a part  of  the  Island,  in  obedience 
to  such  order.  It  is  thus  seen  what  is  the  character, 
extent,  and  nature  of  the  use,  which  is  deemed  of  such 
importance  as  to  justify  the  abrogation  of  a title  granted 
thirty  months  before  by  act  of  Congress.  But  this 
proceeding  not  only  proposes  to  nullify  this  title,  but 
the  titles  of  more  than  two  thousand  other  persons 
who  claim  under  that  act. 

Such  a rule  of  interpretation  would  not  only  unsettle 
more  than  two  thousand  titles,  in  one  city,  but,  if  sought 
to  be  enforced,  would  entail  about  that  number  of  suits 
at  law  upon  the  people  of  San  Francisco.  If  the  grantor 
were  an  individual,  instead  of  the  United  States,  the 
rule  of  construction  contended  for  would  be  regarded 
as  a mere  cloud  upon  titles,  giving  to  the  grantor  an 
excellent  opportunity  to  extort  money  of  nervous  and 
over-cautious  holders  of  estates,  but  not  one  to  be 
brought  to  the  test  of  judicial  decision. 

An  examination  of  the  city  of  San  Francisco,  its  bay 
and  uplands  available  for  defensive  uses,  will  demon- 
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strate  clearly  that  the  places  occupied  by  the  United 
States  for  such  uses,  on  the  1st  of  July,  1864,  are  not 
only  amply  sufficient  for  the  immediate  defence  of  the 
city,  if  attacked  from  that  direction,  but  embrace  all  the 
the  places  that  can,  with  propriety,  be  taken  for  such 
purposes.  The  highlands  of  the  northern  portion  of  the 
peninsula  extend  into  the  bay  quite  up  to  the  latitude  of 
Lime  Point,  while  the  island  is  situated  more  than  a half 
mile  to  the  southward,  and  entirely  out  of  view  of  the 
gate.  As  a place  for  fortifications,  indeed,  it  commands 
no  point  of  the  least  importance  which  is  not  within 
direct  range  of  the  forts  of  Alcatraz,  Angel  Island,  and 
Black  Point.  Whenever  a hostile  fleet  shall  be  able  to 
pass  the  five  great  works  now  armed  for  defence,  and 
run  in  between  the  city  and  Yerba  Buena,  the  question 
will  be,  whether  it  is  better  to  destroy  the  city  and  the 
fleet  together,  or  surrender  to  the  invader ; for  both 
will  be  in  the  same  range,  with  many  more  chances  of 
destroying  the  former  than  the  latter. 

The  weak  point  in  the  defences  of  San  Francisco,  is 
not  that  which  any  extent  of  works  constructed  upon 
Yerba  Buena  will  be  able  to  strengthen  or  remove. 

Not  more  than  twenty  miles  down  the  peninsula,  on 
the  coast,  is  a narrow  entrance  to  a little  enseS.ida,  or 
bay,  which  offers  an  inviting  means  of  turning  all  exist- 
ing fortifications,  and  opens  a way  to  the  city  with  more 
menaces  of  danger,  than  if  the  Island  of  Yerba  Buena 
should  be  decreed  never  to  have  more  than  its  one 
“commissioned  officer,  one  sergeant,  and  ten  privates,” 
its  present  inexorable  force. 
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,If  Congress  finds  additional  defensive  works  in  that 
quarter  to  be  necessary  to  assure  the  safety  of  the  city, 
we  respectfully  insist  that  one  million  of  dollars,  appro- 
priated to  enlarge  the  works  at  Lime  Point,  Fort  Point' 
and  Black  Point,  all  of  which  places  overlay,  as  it 
were,  the  immediate  entrance  to  the  harbor,  would  be 
much  more  effective  in  beating  off  a maritime  attack 
than  five  millions  expended  upon  the  island.  Besides, 
in  time  of  war,  it  is  within  the  power  of  the  Grovern- 
ment  to  take,  occupy,  and  fortify  any  place  which  shall 
be  deemed  necessary  to  strengthen  present  works, 
or  for  assault  upon  an  enemy  who  has  found  a lodgment 
on  the  eastern  front  of  the  city. 

THE  COMMEECIAL  USES  OF  THE  ISLAND. 

It  is  no  easy  or  thoughtless  work  to  undertake  to 
measure  the  future  commercial  status  of  San  Francisco. 
Her  history  is  a marvel  amongst  the  marvels  of  modern 
progress  and  civilization.  Little  more  than  twenty 
years  have  served  to  develop  her  great  industries  and 
her  great  power  as  a commercial  city.  She  is  now  in 
the  centre  of  a wonderful  political,  social,  industrial 
empire.  A faithful  and  honored  member  of  the  Union, 
California  has  exhibited  many  independent  traits  of 
character,  and  maintained  in  essential  matters  the 
powers  of  a distinct  and  separate  people.  Discharging 
all  the  constitutional  duties  of  a member  of  the  Union, 
she  has  adhered  to  gold  and  silver  as  a standard  of 
values,  and  has  thus  commanded  the  confidence  of  cap- 
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italists  in  every  part  of  the  world.  This  simple  fact, 
in  connection  with  her  vast  sources  of  production,  has 
enabled  the  State  to  open  up  great  hidden  wealth, 
which  is  now  tributary  to  San  Francisco. 

During  the  brief  period  of  these  developments,  both 
land  and  ocean  transit  have  been  completely  revolu- 
tionized, and  the  great  centres  of  commerce,  under  the 
new  agencies  of  navigation,  are  destined  to  undergo 
many  radical  changes. 

The  commerce  of  China  and  the  East  have  been 
opened  to  San  Francisco,  and  indeed  to  New  York, 
London,  and  Paris,  through  San  Francisco.  A few 
steamers  now  navigate  the  waters  of  the  Pacific  as 
avant  courtiers  of  that  high  enterprise  of  commerce 
which,  within  thirty  years,  will  stand  out  as  the  noblest 
achievement  of  modern  invention,  energy,  and  civiliza- 
tion. The  railway  across  the  continent  is  a railway  \ 
from  Asia  to  New  York.  The  city  of  San  Francisco 
will,  within  fifty  years,  command  the  commerce  of  the 
East.  It  is  laid  out  upon  a narrow  peninsula,  more 
than  three  square  miles  of  which  are  held  and  occu- 
pied by  the  Government  for  defensive  or  military  uses. 

The  Island  of  Yerba  Buena  is  about  a mile  and  a 
quarter  to  the  eastward  from  its  water  front,  and  about 
three  miles  from  the  mainland,  at  Oakland. 

All  railways  from  the  interior  must  either  make  a 
long  circuit  of  sixty  or  seventy  miles  to  reach  the  city 
by  the  peninsula,  or  fix  their  depots  more  than  five 
miles  off,  on  the  eastern  shore  of  the  bay. 
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The  Island  of  Yerba  Biiena  must  and  will  be  appro- 
priated, in  whole  or  in  part,  sooner  or  later,  for  such 
depots,  and  as  a storehouse  for  the  commerce  of  the 
East.  If  the  Island  were  covered  with  massive  forti- 
fications to-day,  with  walls  of  silver,  they  would  all  be 
compelled  to  give  way  to  the  imperious  and  inexorable 
demands  of  commerce. 

There  is  more  real  defence  of  a great  city  in  the 
strength,  power,  and  profits  of  its  industries  than  in  its 
mason-made  forts.  Its  wealth  may  invite  attack,  but 
it  stimulates  invention,  and  is  wise  and  prompt  in 
the  application  of  means.  The  watchfulness  of  capital 
is  better  than  engineers,  and  far  more  enonomical  in 
the  use  of  means  for  the  purposes  of  defence. 

CONCLUSIONS. 

The  conclusions  which  these  observations  suggest 
are — 

I.  That  the  United  States,  in  the  State  of  California, 
as  a land  owner,  have  no  other  or  greater  rights  than 
any  other  land  owner. 

II.  That  the  military  authorities  can  claim  no  rights 
as  such  to  take  and  occupy  lands  which  any  individual 
may  not  lawfully  take  in  that  State. 

III.  That  the  discretionary  power  conferred  upon 
the  President  to  designate  other  sites  than  those  which 
the  act  of  1864  excepted  from  its  grant  of  lands,  is  not 
such  an  appropriation  of  the  parcels  designated  as 
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authorizes  the  military  authorities  to  dispossess  hy 
force  the  occupants  thereof. 

IV.  That  the  military  authorities,  to  wit,  the  said 
“one  commissioned  officer,  one  sergeant,  and  ten  pri- 
vates,” in  dispossessing  by  force  the  occupants  of  the 
Island  of  Yerba  Buena,  were  guilty  of  a gross  trespass 
and  a breach  of  the  peace,  and  are  responsible  in  dam- 
ages to  said  occupants. 

V.  That  Congress  can  alone  determine,  on  the  desig- 
nation of  the  President,  whether  the  Island  of  Yerba 
Buena  shall  be  appropriated  to  and  be  used  for  military 
purposes.  And  whenever  it  shall  be  decided  that  it  is 
not  required  for  such  uses,  the  right  of  the  grantees, 
under  the  act  of  1864  to  hold  and  occupy  it,  will  be 
absolute  and  complete.  That  the  use  reserved  in  that 
act  is  expressly  a Government  use  for  specific  purposes, 
and  cannot  be  transferred  to  any  person  or  corporation. 

VI.  That  in  construing  the  act  of  1864,  which  Mr. 
Stanton  admits  conveyed  the  title  of  the  island  to  the 
city  of  San  Francisco,  in  fact  and  in  law,  for  our  benefit, 
the  question,  whether  it  is  required  for  military  uses,  is 
essential;  and  we  insist  that  such  inquiry  can  only  be 
made  and  satisfied  by  the  branch  of  the  Government 
which  is  invested,  by  the  Constitution,  with  power  to 
set  aside  places  for  “forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings,”  and  to  appropriate 
money  for  their  construction. 
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YII.  That  the  designation  of  the  President  is  a nul- 
lity, because  he  is  only  empowered  by  the  act  to  desig- 
nate other  “sites  or  parcels”  “within  one  year  after 
the  rendition  to  the  Greneral  Land  Office,  by  the  Sur- 
veyor General,  of  an  approved  plan  of  the  exterior 
limits  of  San  Francisco,  as  recognised  in  this  section, 
[5th  section  of  act,]  'in  connection  with  the  lines  of  the 
jpuhlic  surveys.''^  N"o  such  map  has  ever  been  rendered 
to  the  General  Land  Office. 

VIII.  That  the  .act  of  1864  is  a grant  of  lands,  and 
if,  by  virtue  of  the  term.s  of  the  grant,  it  is  proposed 
to  revoke,  cancel,  or  annul  any  of  the  titles  granted 
thereby,  the  mode  by  which  such  revocation  is  effected 
must  be  in  strict  compliance  with  the  requirements  of 
the  act. 

IX.  That  a grant  of  lands  cannot,  in  any  case,  be 
revoked,  except  for  fraud  in  its  procurement.  The 
inviolability  of  titles  is  essential  to  the  security  of  landed 
estates  ; and  no  condition  embodied  in  any  conveyance 
of  real  property  can  be  so  construed  as  to  place  it  in 
the  power  of  the  grantor  to  invalidate  the  deed  as  a 
grant  of  lands. 

S.  M.  JOHNSON, 

Of  Counsel. 

David  S.  Turner, 

Attorney  in  fact. 


